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Court of Appeals of the District of rninmhia 


No. 3863. 

Clemens H. Keen, Appellant, 
vs. 

Carl W. Walker et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 38241. 

Clemens H. Keen, Plaintiff, 
vs. 

Carl W. Walker, Mary Walker, Bank of Commerce and 

Savings, Defendants. 

United States op America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: ^ 
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CLEMENS H. KEEN VS. CARL W. WALKER ET AL. 


1 In the Supreme Court of the District of Columbia. 

Equity. No. 38241. 

Clemens H. Keen, Plaintiff, 

• vs. 

Carl W. Walker, Mary Walker, Bank of Commerce and 

Savings, Defendants. 

Memorandum. 

September 7, 1920.—Bill of complaint, filed. 

Answer of Bank of Commerce & Sawings to Petition and Rule. 

Filed September 14, 1920. 

♦♦♦♦♦♦♦ 

For answer to the bill of complaint filed herein and the rule to 
show cause, issued thereon, the defendant, the Bank of Commerce & 
Savings says: 

(1) That it has no knowledge of the citizenship of the plaintiff 
herein and supposes that the allegations of the first paragraph of said 
bill of copiplaint, with reference thereto, are true; nor has it any 
knowledge of the dealings between the plaintiff and the defendants, 
Carl W. Walker and Mary Walker; 

(2) In answer to the second paragraph of said bill of complaint, 
this defendant calls attention to the subsequent paragraphs hereof, 
in relation to certain monies on deposit with it to the credit of a 
certain C. W. Walker; and says that it has no knowledge whether 
the said C. W. Walker is the Carl W. Walker, the defendant herein, 
or not, and calls for proof as to the identity of the said Carl W. 

Walker and C. W. Walker; 

2 (3, 4, and 5) Answering paragraphs 3, 4 and 5, this de¬ 
fendant has no knowledge of the facts set forth therein, and 

says it is advised that it is not called upon to answer the same. 

(6) Answering the 6th paragraph, the only paragraph in said bill 
of complaint relating to this defendant, this defendant says that one 
C. W. Walker deposited with it, for the purpose of making collection 
thereof and depositing the proceeds to the credit of the said C. W. 
Walker in its bank, three certain checks, the proceeds thereof being 
as follows: 


One check on New York State Bank. $124.85 

Barnett National Bank, Jacksonville, Fla., one check. 299.25 

One check on First National Bank, Miami, Fla. 74.75 


Total. $498.85 
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a totef Of defendant of 50 cents for each check. 

Walker of $49%5 ^ fv.^® “T sai'^ C. W. 

0 W Walker is siiliiWt®* fvf h) the credit of the said 

’ A Vi au* T i® check of the said C. W Walker 

depositor, it should be protected by pror^r indemni^ L ht 1 

decree in to cause. Ld the deffiKrThe® sjs tofifshoS^ 
b^allowed .ts costs, inclusive of a reasonable allowing fo;‘c?rsS 

By toK w“emn““ ‘ ■ 

ALEXANDER WOLF. Cashier. 

Attorney for Defendant, 

Bank of CoTtimerce dc S(wings. 

3 Subscribed and sworn to this 14 day of September 1920 
[®®aL.] FRANK OWINCS. ' 

Notary Public D. C. 

Amended Bill of Complaint. 

Filed September 22, 1920. 


had andTt®l%® P*®i-fi«t 

naa and obtained, and files herein his amended bill in which he re¬ 
spectfully shows the Court as follows i 

iJm of the United States, a resident of the Dis- 

tnet of Columbia, and he files this suit in his own right for the 

of stopping the payment of funds to the defendant Carl 
fraud Walker, extorted from the plaintiff by their 

2. That the defendants are citizens of the United Sfefpq on/i i.«o; 

Columbia, that defendants, Carl W Walker 
and Mary Walker, his wife, are sued in their own right as proprie- 

D*StrLt conducted bf them*^at%5 

Street, N. W. W^hington, D. C. That defendant, the Bank of 

Commerce and Saiun^ is sued as the holder of the sum Tpour 

hundred ninety-ei^t dollars and eighty-five cents ($498.85) less 

One dollar Md a half ($1.50) for collection, said cash being to 

proweds of thrw chwks given by the plaintiff for that amount® and 

Md M^WdkeJ® ^ <^"1 W. Wklker 
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CLEMENS H. KEEN VS. CARL W. WALKER ET AL. 


4 3. That heretofore, to wit, on or about the 28th day of 
Au^t, 1920, the defendants, Carl W, Walker and Mary 

Walker, his wife, being in possession of and carrying on and con¬ 
ducting a cafe and lunch room business at 605 D Street, N. W., 
advertised the same for sale; that plaintiff responded to said adver¬ 
tisement and said Walkers represented themselves as the owners and 
proprietors thereof, and informed the plaintiff that they were will¬ 
ing to sell the same for Six hundred ($600.00) dollars, together 
with the good will^ and rights to the lease of said premises, which 
was to run, according to their statement, for an indefinite period, 
together with the fixtures, consisting of the following, namely: Two 
gas ranges, one sideboard, a lot of preserves in jars, a lot of empty 
preserving jars, eighteen water glasses, two electric fans, two coffee 
urns, one meat grinder, two ice boxes (one large and one small), 
three dishpans, one water ^ler, one clothes tree, six kitchen tables' 
one saw, one counter, six pie plates, five bread pans, five frying pans, 
one hot water tank, one small steam table, nine dining room tables, 
nineteen chairs, two small center tables, one range hood, and the 
gas and electric light fixtures; also the credits due the business, say¬ 
ing at the time that there were no debts a^inst it. 

4. That plaintiff agreed to purchase said cafe and lunch room busi¬ 
ness, at the price of Six hundred ($600.00) dollars cash, under the 
condition that his rights to the lease would run for an indefinite 
period, as represented by said Walkers, and paid the sum of Twenty- 
five ($25.00) dollars in cash as part payment to bind the bargain, 
and delivered to said Walkers his three checks, one for the 

5 sum of One hundred and twenty-four dollars and eighty- 
five cents ($124.85), on the New York State National Bank, 

Albany, New York, one for the sum of Two hundred and ninety- 
nine dollars and twentv-five cents ($299.25), on the Barnett Na¬ 
tional Bank, Jacksonville, Florida, and one on the First National 
Bank, of Miami, Florida, for the sum of Seventy-four dollars and 
seventy-five cents ($74.75), making a total of Four hundred and 
ninety-eight dollars and eighty-five cents ($498.85), and the bal¬ 
ance of Seventy-six dollars and fifteen cents ($76.15) was to be paid 
when the transaction was satisfactorily closed, plaintiff having prior 
to this date given to the defendant, Carl W. Walker, his check for 
the sum of Sixteen dollars and seventy-five — ($16.75), to enable 
him to pay a bill, due and owing by defendant Walker, which was 
to be accounted for to the plaintiff in the final settlement. That 
after the payment of the said Twenty-five ($25.00) dollars, plain¬ 
tiff began an investigation and found that the owner of said prem¬ 
ises had given said Walkers a notice to quit said premises, and they 
were expected to remove from said premises on or about the 10th 
day of September, 1920, that they did not remove from said prem¬ 
ises on the 10th day of September, 1920, and the landlord William 
W. Stewart, filed landlord and tenant proceedings to dispossess said 
C^l W. Walker and Mary Walker of said premises, that the same 
will be tried in the Municipal Court of the District of Columbia on 
September 24, 1920, at 10 A. M. That said Walkers represented to 
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plaintiff that there were no debts against said business, and that 
avery article and piece of property used therein was fully paid for, 
but plaintiff has found out that one coffee um is not paid 

6 for, that after further investigation, plaintiff finds that the 

u TT Thiry-two dollars ($32.00) was due and owing to 

the Hub Furniture Company, at the time the bill was filed in this 
cause, but that the sum of Five ($5.00) dollars has been ..paid on 
account of said bill, leaving a balance of Twenty-seven ($27.00) dol- 
lars now due and owing the Hub Furniture Company, that tho last 
gas bill amounting to Twenty-seven dollars and fifty cents ($27.50) 
IS due the Washington Gas Light Company up to August 23, 1920. 
^at the sum of Five dollars and thirty-four cents ($5.34) is due 
tire Potomac Electric Power Company, making a total, including 
the $16.75, represented by plaintiff’s check for the payment of the 
bill on behalf of defendant, of Eighty-one dollars and fiftv-nine 
wnts ($81.59). That when the gas bill and electric bill are brought 
down to date, the total amount due may reach, possibly One hundred 
($100.00) dollars. That no doubt there are other bills due and 
owing by said Walkers on account of the business run at said num¬ 
ber. That said defendants, Carl W. Walker and Mary Walker, his 
wife, ai'e not the owners of any real estate in the District of Oo- 
lumbia. That said Walkers do not own any personal property in 
the District of Columbia, other than that used in said cafe and lunch 
room business, formerly run by them at 605 D Street, N. W., and 
which property is now about to be set out on the street, by the land¬ 
lord, that said Walkers are insolvent and a judgment at law against 
them could not be satisfied, and plaintiff has no remedy to prevent 
the loss and damage sustained by him by the fraud and deceit ot 
said Walkers except by decree of this Honorable Court. 

7 5. That the statement made by said Walkers that said 
5. That the statement made by said Walkers that said 

cafe business would be allowed to run for an indefinite period, 
at 605 D Street, N. W. by the owner of the said premises was al> 
solutely false and misled the plaintiff to his damage, the possession 
of the premises for an indefinite period was the inducement that led 
plaintiff to purchase said business; that plaintiff alleges and avers 
that said statement was made to him solely for the purpose of de- 

wrongfully getting hold of plaintiff’s twenty-five 
($25.00) dollars in cash and bis three checks, aggregating Four 
hundr^ and ninety-eight dollars and eighty-five cents ($408.85); 
that said Walkers knew at the time that they were making an untrue 
statement, for the reason that prior to this time the owner of said 
premises had given them a notice to remove from and quit said prem¬ 
ises about the 10th day of September, 1920, and that said cafe and 
lunch room business could not run at 605 D Street, N. W., any longer 
than the owner of said premises could dispossess them. That since 
proceedings have already been entered to dispossess said Walkers, it 
is only a question of a few days when all their personal property now 
located on said premises will be set out in the street as aforesaid. 
That said Walkers, on the 5th day of September, 1920, took from said 
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cafe two baskets, filled with empty preserve jars and gave them to a 
man on D Street, N. W., whose name is unknown to plaintiff; that 
these empty preserve jars were included in the lot sold to plaintiff, 
and without getting plaintiff’s consent, or saying anything to plain¬ 
tiff about them, or offering to deduct anything from the price of said 
cafe, delivered them, as aforesaid, that plaintiff was in posses- 

8 sion of said premises along with the defendant, Mary Walker, 
for about seven days, and during that time found that the 

returns from the said business were greatly exaggerated by said 
Walkers for the purpose of inducing plaintiff to part with his 
money. 

6. That said Walkers deposited the checks delivered by plaintiff 
for the sum of Four hundred and ninety-eight dollars and eighty-five 
cents ($498.85) for collection in the Bank of Commerce and Sav¬ 
ings ; that the cash required to satisfy said checks and to pay the same 
is now in the hands of said Bank of Commerce and Savings, but has 
not yet been paid over to said Walkers or placed to their credit, but 
said Bank is threatening to do so, and will pay the same over when 
said Carl W. Walker calls for the same, unless restrained by this 
Honorable Court; that plaintiff called at said Bank of Commerce and 
Savings and requested them not to pay the money, amounting to 
Four hundred and ninety-eight dollars and eighty-five cents 

($498.85) over to said Walkers, but said officials refused to make any 
statement or say what they would do. 

Plaintiff therefore prays: 

1. That the defendants, Carl W. Walker and Mary Walker, be 
restrained and enjoined from collecting the proceeds of said checks 
amounting to Four hundred and ninety-eight dollars and eighty-five 
cents ($498.85) from the Bank of Commerce and Savings, and that 
the defendant, the Bank of Commerce and Savings be restrained and 
enjoined from paying the proceeds of said checks amounting to 
Four hundred and ninety-eight dollars and eighty-five cents 

($498.85) over to said Walkers, or placing the same to the 

9 credit of said Walkers on their bank records. 

2. That this Honorable Court may pass a decree requiring 
the Bank of Commerce and Savings to return to plaintiff the proceeds 
of his three checks, amounting to Four hundred and ninety-eight 
dollars and eighty-five cents ($498.85), by reason of the fraud and 
deceit committed by said Walkers on the plaintiff. 

3. That the United States writ of subpoena may issue commanding 
the defendants, Carl W. Walker, Mary Walker and the Bank of 
Commerce and Savings to appear and answer the exigency of this 
bill, the oath to the several answers is hereby expressly waived. 

4. That an accounting may be had by said Walkers to the plain¬ 
tiff. 

5. That plaintiff may have such other and further relief as the 
nature of the case may require. 

CLEMONS H. KEEN. 

JOSEPH H. STEWART, 

Attorney for Plaintiff. 
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I do solemnly swear that I have read the foregoing amended bill 
by me subscribed and know the contents thereof; that the facts 
therein stated upon my personal knowledge are true, and those 
stated upon information and belief, I believe to be true. 

CLEMONS H. KEEN. 

1920*”“”'’^ September, 

SAMUEL E. LACY, 

Notary Public, D. C, 

10 Anmer of Carl W. Walker and Mary Walker to Amended 

Bill. 

Filed October 8, 1920. 


paragraph 1 of said Bill, defendants do not admit 
OT deny the citizenship and the fact^ of his being a resident of the 
District of Columbia but call for strict proof of the same* that we 
deny ^olutely and most positively the charge that we extorted 
froin the plaintiff ^e sum of $600.00 or any part of $600 00 by 
fraud. We deny that we attempted or thought of attempting the 

2. Answering paragraph 2 of said Bill, we admit all of the allega¬ 
tions in said paragraph, except that allegation which says that the 
amount in said Bank is $498.85 and which says that the B^k i^ 
about to pay to the defendants the sum of $498.85 and state the 

S 00 m ^ Court,’the amount ^f 

$495.00, 1^ $150.00 IS to be held by the said Bank until further 

$498.85 bu“is St 

. 3. Answering paragraph 3 of said Bill, we admit all the allegations 
J? saic^aragraph ex^pt the allegation which says, “togethCT with 
the good will and rights to the lease of said premises which was to 
run, according to their statement, for an indefinite period” and the 
allegation that we included the preserves and preserve jars, and 
the alle^tion that there were no ifcbts against it, but state the facts 

11 w.lk we stated to him that there was a small bill due the 

11 Hub ^mishing Co. of $30.00 which we would pay at once 

. from the money from the sale of the place and turn the 

which he agreed; that we agreed 
with him that we would nay all bills that were due from 

cw^ of the sale of the pfece and turn over to him the receipts^ to 
which he agreed; that we paid to the Hub Furnishing Mw 
dollars, since the sale, in accordance with the understmiding and 
^eement; that we ask that the former answers to said pari|r^h 
and allegations in has original Bill be taken and considered as part 
of our answer to the amended Bill. as part 
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4. Answering paragraph 4 of plaintiff’s Bill we admit that we 
agrwd to sell to plaintiff the lunch room business for $600 00 ■ but 
we deny niost pwitively that we agreed to sell the lunch room under 
the conditions alleged in paragraph 4; that we deny absolutely and 
most positively that any agreement was ever entered into by de¬ 
fendants to plaintiff, as alleged, to wit: “under the condition that 
his rights to the lease would run for an indefinite period, as repre¬ 
sented by said Walkers that we state the facts to be,—The plaintiff 
asked u we had a lease, and we told him that we had no lease: that 
he would have to see the owner of the premises. Dr. W. W. Stewart 
and we even told him where Dr. Stewart could be found, and also 
told him that Dr. Stewart was then out of the City at the time* 
plaintiff told us that he did not care about the lease, but that what 
he wanted was the fixtures; that he did not care for D Street as a 
business place, and that if he could not get a lease he would get 
another place; that the fixtures were well worth $600.00 and they 
were what he wanted; that we deny that the said plaintiflf 

12 ever gave us checks to the amount and of the denominations 

(..rfA paragraph 4 of said Bill, $124.85, $299.25 and 

$74.75, respectively and on the said Banks, but state the facts to be 

checks as follows: $120.00, $300.00 and 
$75.00 against the Banks respectively, and one check for $16.75 
which was cashed by the merchant; we deny that a check for $76.15 
the balance of the $600.00 was ever agreed upon at any time during 
the transaction, “to be paid when the transaction was satisfactorily 
closed,^^ but we state the facts to be that we thought that the checks 
given by the plaintiff covered the whole amount of the $600.00 
minus the $16.75, until plaintiff filed his bill of complaint stating in 
paragraph 4 that a balance of $80.00 was to be paid when the trans¬ 
action was satisfactorily closed; that we had no such agreement, and 
the written contract and agreement which is in the possession of 
th© pl&intiff stat6s the terms agreed upon, and — other statement as to 
any other agreement is false and untrue; that we also told him of 
$5.00 due on the Coffee Urn, as well as the Hub Furnishing Co as 
aforesteted, all of which we agreed to pay out of the proceeds of the 
sale of the lunch room; that he gave us a deposit of $25.00, and 
said that he would pay the $5.00 on the Coffee Urn and get it back 
from us, that we neither admit nor deny the other allegations in 
said pamgraph 4 but call for strict proof of the same. 

5. Answering paragraph 5 of said Bill we deny each and every 
allegation in smd paragraph and state that they are false and untrue, 
and the allegations are made for the purpose of deceiving this Honor¬ 
able Court into the belief that the defendants had taken ad- 

13 vantage of said plaintiff; that we ask that our former answer 
and affidavit to said original bill be read and considered a 

part of our answer to the amended bill of complaint. 

6. Answering paragraph 6 of said bill, we admit that the checks 
W^ placed in the Bank of Commerce and Savings for collection, but 

strict proof of all the other allegations. 

Tne premises considered, your defendants pray: 
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1. the original and amended Bill of Complaint be dismissed 
^ow Cause discharged, without cost to defendants. 

1. That the defendants may have such other and further relief as 
the nature of the case may require, and to this Honorable Court may 
seem meet and proper. 

CARL W. WALKER. 
MARY WALKER. 

District of Columbia, s»; 

We and e^h of us solemnly swear that we have read the answer 
by us su^nbed and know the contents thereof, that the matters and 
things therein contained as of our personal knowledge are true and 
those stated upon information and belief we believe to be true. 

CARL W. WALKER. 

MARY WALKER. 

Subscribed and sworn to before me this 7th day of October 1920 
[seal.] SAMUEL E. LACY, 

Notary Public, Z>. C. 

Affidavit. 

District of Columbia, ss: 

Before me the subscriber a Notary Public in and for the District 
aforesaid personally appeared Madge Harris, who being by me first 
duly sworn according to law deposes and says: 

I am personally and well acquainted with the plaintiff Clemens H. 
Keen and the defendants, Carl W. Walker and his wife Mary 
Walker; that I was present on each and every occasion when the 
arrangements were bfmg made by the plaintiff and the defendants 
for the sale of the lunch room by the defendants to the plaintiff on 
August 28, 1920 at 605 D street, N. W.; that I heard all the conver¬ 
sations and arrangements and saw them sign the contract to sell 
the place; that I heard the defendants Walker tell the plaintiff t h at 
they had no lease to the premises at 605 D street, and that he would 
have to see the owner. Dr. W. W. Stewart; and showed him where to 
^d his office; the plaintiff went out and said that he would see about 
that and came back and said that he wanted to do business; that he 
said that he did not care so much about D street as a business street, 
and what he mostly wanted was the fixtures, and that if he could not 
get a lease that he would try to get another place and that he could 
^ them anywhere else as they were well worth $600.00; that the 
pendants Walker did not tell him that they had a lease that ran 
f<» an mdefinite period; that they told him that they did not have 
a lease and that he would have to see to that himself. 

MADGE HARRIS. 


2—3863a 
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15 Subscribed and sworn to before me this 7th day of October 
1920. 

[seal.] SAMUEL E. LACY, 

Notary Public, D, C, 

Order Restraining and Enjoining Defendant No. 3. 

Piled October 11, 1920. 

♦ ♦ ♦ ♦ ♦ ♦ , ♦ 

This cause coming on to be heard upon the rule to show cause, the 
answers thereto and the argument of counsel and the same having 
been considered by the Court, it is this 11th day of October 1920, 
by the Court ordered that the defendant, the Bank of Commerce and 
Savings, be and it is hereby restrained and enjoined from paying 
over the proceeds of the checks herein mentioned and collected by it 
to the defendant, C. W. Walker; it is further ordered that the de¬ 
fendant, the Bank of Commerce and Savings hold the proceeds of 
said checks, the same being the amount of money on deposit with 
it to the credit of defendant, C. W. Walker until’the further order 
of this Court, the plaintiff furnishing the undertaking required by 
law and rule of court in the amount of one hundred dollars. 

WENDELL P. STAFFORD, 

Justice. 


16 Decree Dismissing Bill of Complaint, &c. 

Filed January 19, 1922. 

♦ ♦♦♦♦♦♦ 

This cause came on to be heard upon the bill of complaint filed 
herein; and answers of the defendants filed thereto, and the defend¬ 
ants’ affidavits in support thereof, and the evidence adduced at the 
trial of said cause, and upon consideration of all pleadings herein 
filed; it is thereupon, this 19th day of January A. D. 1922, Ordered, 
Adjudged and Decreed that the bill of complaint be, and the same is 
hereby dismissed. 

And it is further Ordered that the Temporary Restraining Order 
passed herein on the 15th day of Sept. A. D. 1920 be, and the same 
is hereby dissolved and dismissed. 

And it is further Ordered and the Complainant Clemens H. Keen 
pay to the defendants Carl W. Walker and Mary Walker the taxable 
costs incurred by these proceedings. 

And it is further Ordered that the Complainant Clemens H. Keen 
pay to the Attorney of record for the defendant. Bank of Commerce 
& Savings, twenty-five dollars as counsel fees. 

JENNINGS BAILEY, 

Justice. 
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Appeal from the above decree was noted in open Court and the 
Court fixes the amount of the appeal bond at one hundred dollars or 
fifty dollars cash. JENNINGS BAILEY, 

Justice. 

17 Memoranda. 


February 6, 1922.—Appeal bond of plaintiff for $100 approved 
and filed. 

March 10, 1922.—Statement of evidence submitted. 


Assignment of Errors. 

Filed March 14,1922. 

♦ ♦♦♦♦♦♦ 

The plaintiff in the above entitled cause on appeal to the Court of 
Appeals of the District of Columbia, assigns the following as errors. 

1. The Court erred in holding that defendants. Walkers, did not 
commit fraud against the plaintiff. 

2. The Court erred in dismissing the bill of complaint. 

JOSEPH H. STEWART, 

Attorney for Plaintiff. 


Copy of the above paper accepted this 14th day of March 1922. 

JOHN E. COLLINS, 
Atty, for Defendant. 

Docket Entries. 


Proceedings. Deposits. Fees. Total. 

Deposit toward costs by Stewart.15.00 

Sept. 7. Bill, appearance, order to file, filed.90 

“ “ “ Spa. to Answer & Copies (3) issued. 4.00 

“ “ “ Rule returnable Sept. 14'' M. Ill P. 

7 (2 copies) filed_ 1.75 

“ “ 8. Appearance of Jno. E. Collins for 

derts 1 & 2 « . .40 

“ “ Spa. to Answer returned served all “ . 25 

“ “ 14. Answer of deft No. 3 to Bill & Rule & 

appearance of Alex Wolf “.66 

“ “ Answer of deft Nos. 1 & 2 to Bill & 

rule & afiidavit “.50 

“ “ 15. Leave to pl’t’f- to file amended bill in 

10 days; bearing on Rule 5 days 

thereafter M. Ill P. 36 “.40 

" “ “ Order to Bank of Commerce and 

Savings to bold deposit of deft No. 

1, and leave to pl’t’f- to amend Bill 

in 10 days M. Ill P. 37 “.40 

“ “ 16. Rule of S^t 7th ret’d: Served Carl 

W. Walker: Bank of Commerce & 

Savings, and no service on Mary 

Walker: Sept. 7th.25 

“ “ 22. Amended Bill “.26 

“ “ 29. Hearing on Rule continued till Oct 

8" M. Ill P. 85 «.40 

- 10.15 


10.15 
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Dtte. Proceedings. Deposits. F<»s. TotaL 

1020. 

“ Oct. 8. Answer of def ts 1 & 2 to Amended 

BUI & Affidavit I'led.60 

“ “ 11. Order restraining & enjoin- deft No. 

3 M. Ill P. 112 “.55 

19 

1020. 

“ Oct. 26. Injunction Undertaking Of pl’ff for 

$100.—approved tUed. . .W 

“ Dec. 20. Calendared for Jan. term order “.40 

- 2.00 


1021 . 

** Feb. 14. Docket k Index 


12.15 12.15 
2.00 

- 2.00 


14.15 14.15 

“ Oct. 17. Calendared for Nov. term “ “.40 

Dec. 7, Order placing cause at foot of calen¬ 
dar M. 115 P. 212 “.40 

■ ■ .80 


14.05 


1922. 

" Jan*y 10. Decree dismissing bill with costs; ap¬ 
peal noted M. 115 P, 376 (1 copy) “ . 

** “ 31. Add’l Deposit for Costs by Stewart. 5.00 

“ Feb. 6. Appeal Bond of pl’ff for $100.—ap¬ 
proved ** . 

“ “ “ Docket & Index. 

“ M’ch 10. Statement of evidence submitted. 

“ “ 14. Assignment of errors on appeal by 

pl’ff & acknowlecU^ncnt filed. 

** “ “ Designation of Record on appeal by 

pl’ff k acknowledgment ** . 

“ “ 17. Order for fund to remain intact on de¬ 
posit pending appeal M. 117 P. 96. 

“ “ l6. Statement of evidence submitted. 

« “ “ Order extending time to May 15/22 to file 

transcript M. 117 P. 99. 


1.45 


.70 

1.00 

.25 


.50 


.65 


.40 

.25 


.40 


5.60 


20.55 20.55 

“ May 12. Order extending time to July 1/22 to file 

transcript M. 117 P. 242. .40 

“ June 30. Statement of evidence signed.. .25 

20 Designation of Parts of Record. 

Filed March 14,1922. 

♦ ♦♦♦♦♦♦ 

The Clerk will please prepare a transcript of the record in the above 
entitled cause for use upon the appeal taken by said Clemens H. 
Keen to the Court of Appeals of the District of Columbia. 

And the said Clemens H. Keen, hereby designates as the parts of 
the recorf to be included in the said transcript, as sufficient for the 
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detennination of the questions to be presented upon the said appeal, 
tha following to-wit: 

Answer of Defendant No. 3 to Bill and Rule. 

Amended Bill. 

Answer of Defendants 1 and 2 to amended bill. 

Order restraining and enjoining defendant No. 3. 

Decree dismissing bill with costs, appeal note<L 
Statement of evidence submitted. 

All^ docket entries in this cause, including cash account. 

This designation of parts of the record. 

JOSEPH H. STEWART, 

Attorney for Plaintiff. 

Copy of above paper aiccepted this 14th day of March 1922. 

JOHN E. COLLINS, 

Atty. for Defendant. 



Memorandum. 

June 30, 1922.—Statement of evidence signed and fUed. 

21 United States of America, 

District of Columbia, ss: 

Supreme Court of the District of Columbia. 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 20, 
both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 38241, in Equity, wherein 
Clemens H. Keen is Plaintiff and Carl W. Walker et al. are De¬ 
fendants, as the same remains upon the files and of record in said 
Court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
6th day of July, 1922. 

[Seal of Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 



I 


L. M. G./E. W. 
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22 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 38241. 

Clemens H. Keen, Plaintiff, 
vs. 

Carl W. Walker et al., Defendants. 

StateiYient of Evidence. 

(hi-EMENS H. Keen, a witness in behalf of himself, testified as 
follows : 

I met Mr. and Mrs. Walker in 1920,1 went to them in response to 
an advertisement for the sale of a restaurant with all the fixtures, it 
was in a colored section. Mrs. Walker was there and I looked the 
place over, she said it was her place and showed me back in the 
kitchen and ^ked the question, “Do you want to buy iP’ I said I came 
to see about it, to see if I could make some arrangement. She said 
she wanted to sell it, she was sick and tired of bothering with it on 
account of bad health and wanted to sell the place. I asked her what 
she wanted for it; she told me. I asked her if she owned everything 
in the place; she said she did, had been there for 18 months, and 
bought everything in the place and paid for. I asked her if she had 
any contract or lease? She said she did not know exactly, that Dr. 
Jnewart had given her the right when she went into the place to run 
the place as long as she wanted and paid her rent of $25.00 per 
month. Mr. Walker told me he had seen Dr. Stewart and I would 
have the right, he had to stay in the place as long as I paid $25.00 
per month rent; the place was his and the furniture in the place was 
his, and everything in the place was paid for, no outstanding bills, 
and no debt against the place whatever, and he showed me a book 
where he had done business and what I would do during December 
and January and February ; so he gave me the understanding the 
place was his, he owed nothing on it, and that Dr. Stewart gave him 
the right to sell and to anybody he wanted. 

23 I looked the place over, he said he wanted $600.00 and I 
said your place is not worth that much, but if your business is 
what you say it is, why it is the business you want to sell and not 
the place. I said I did not want anything in the place unless I 
can get a lease to run a place for at least a year. I said my people 
are here and I want to try to help them and I want to get it and be 
where they are. He sold me the place with the understanding that 
I could run the place as long as I paid my rent. He told me he had 
run the place and Dr. Stewart had given him the right to run it as 
long as you wanted it, he was doing good business, and the people 
1 complaint against him. This is the receipt he gave me, the 
12th day of August 1920. Receipt offered in evidence. Mr. Walker 
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Mrs. Walker, Dan Moore and myself were present when the receipt 
was signed. I told him that I did not have $600.00 cash. He said 
could you pay a deposit? I said Yes I will give you a deposit. He 
said I want $25.00. I gave him a bill and brought back the change 
and gave me a receipt for $25.00. I gave him a check on the New 
York State National Bank for $120.00, I gave him a check on the 
Mrst National Bank of Miami for $75.00,1 gave him a check I had 
in my pocket for $300.00 on the Barnett National Bank of Jackson¬ 
ville, Morida. A man came about a grocery bill and I paid this. 
He did not have time to give me a bill of sale, he had to go to his 
work, he would get it at night and bring it to me in the morning. 
Tuesday morning he failed to bring me these bills and I stopp^ 
at Dr. Stewart’s office. I found the rent could not be paid on the 
place because he had been notified to move; he had no place to sell; 
Lt. Labat came down to see Mr. and Mrs. Walker and had a talk 
with them. 

Conversation objected to and sustained by the Court. 

I made an investigation and found he owed $32.00 on the 
furniture, a gas bill of $27.50 had not been paid, $5.34 was owing 
on the electric bill. I went to Mr. Walker and told him he could not 
rent the place and asked him to return mv checks. He told me, and 
his wife together, I will return your checks to you and your money. 
You told me you did not want the place unless you could rent it as 
a restaurant; I will not be so unfair to you. I will ask you to do one 
thing: You stay here and help my wife to move out and put these 
things away; if you will do that I will turn the money back 
24 to you. I said I will do it with the greatest pleasure and he 
failed to return the checks. This is the gas bill for $27.50. 

Mr. Collins: I object to that. 

Offered in evidence. 

This is the electric bill. The final gas bill shows a balance on this 
bill in a sum additional making $29.70. 

Check for $300.00 and for $75.00 offered in evidence. Attorney 
for plaintiff offered the record of the Municipal Court of the District 
of Columbia showing that dispossession proceedings were instituted 
against Carl W. Walker on the 13th of September. Judgment was 
entered up on that petition and the military affidavit was attached, 
that subsequently an order was issued for a writ of restitution and 
the writ of restitution was issued and was executed, which I offer in 
evidence. Objected to by Mr. Collins, objection overruled, exception 
noted. 

Cross-examination. 

By Mr. Collins: 

Mrs. Walker told me that she wanted $600.00, I said that I would 
give $600.00 for the place, I said to Mr. Walker that I was not satia- 
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fied with the place but bought it with the understanding that if I 
could rent the place and run the place and the statement of his wife 

Sl? ^ ^ money. Mr. Walker 

did not tell me that he could not rent the place, he did not tell me 

that I would have to see the owner, Dr. Stewart, he told me Dr 
tetewart was out of town and would not be back for ten days I did 

satisfied with the fixtures, that they were worth 
^O.UU, I did not ^y that I wanted to open a place in a colored 
^ttlement, nor did I say that I did not care for the D Street place 
the fkturw were not worth $200.00. Mr. and Mrs. Walker toM me 
mat they had a right to the place as long as they paid the rent. Mr. 

^V^tstanding bills. He did not call my 
attention to the bill of the Hub Furniture Company, he said he did 

*7 ^ nickel; not a cent. I did not employ Mrs. Walker at 

?7.U0 per week. After I had taken the place over, I paid her $7 00 
do not owe her $4.00 I did the marketing. I did not collect all the 
money that came in but I got it. Mr. Walker asked me if I would 
consent to allow his wife and this girl to remain there until every¬ 
thing was settled, I told him yes, I would be perfectly willing for 
her to remain there until everything was settled, she stayed there. 
Mr. Walker promised to give me a bill of sale on Monday of ev-ry- 
tnmg the place of business. I accepted the contract, took charge 
op; * the place under it, everything was not completed satisfac- 

26 tonly to me. When I found I could not stay in the place I 

went back to Mr. Walker and turned the place back to her, 
two or three days after I had paid my checks, f asked him if he 
would ^ve me my money back. He said he would. He asked me if 
1 woula stay in the place and help her to move these things. / I 
^ver told Mrs. Walker I had a chance to buy out the Brunswick 
Hotel. 1 did not take them down there to look the place over I 
gave Mr. Walker a check for $16.75 and he gave it to the butter and 
egg man. Mr. Walker said he had a right to remain in the place 
as long as he paid his rent, Dr. Stewart had said he could stay in the 
place as long as he paid the rent. ^ 

Lt. Jean J. Labat, a witness on behalf of the plaintiff, testified as 
folloi^: I went to see Mr. W^alker to collect the rent, he was not there 
Mrs. Walker said she would like to sell the place before she left that 
store, shortly after that I saw Mr. Keen and he told me he had bought 
the place Mrs. Walker mentioned her intention of selling that place 
and I said she could not do it. She had received a 30 day notice at 
the time she was trying to sell the place. After I told her she could 
not sell the place, she admitted it. 

Cross-examination. 

By Mr. Collins: 

iu Stewart’s office for a few months, was 
^re during the months of August and September, I am not there 
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Daniel Moore, a witness on behalf of the plaintiff tfntifinH aa 
follows: I know Mr. Keen and Mr. Walker. Mr^ K^n came to buv 

Mr ‘he business. Mr. Walker sold it to hinf 

moi ’ t ^ P"<^ his rent; I was there 

once. Identifies his name signed as a witness to the contract. 

Cross-examination. 

By Mr. Collins ; 

tente^®1tfr*Woit**^®*^j®}^ that he would sell the lease and the con. 
rent! ^ Walker said he could stay there as long as he paid his 

Testimony of the Defendants, 

on hehalf of the defendants testified as 

Sker a^ Ss'd s; ^ worker Mr 

mxer at bUo D St. N. W. I was waitress. I saw Mr Keen at thp 

wiw r”® ®“™® *A P*?"®- M''- Walker was not there but Mm 

Walker was in and she showed him everything. She told him to come 

in the evening, and Mr. Walker would be there, and he said he would 
be back so he came in about six o’clock in the evening Hr^w 

26 5i*”i 'Y®i^®''‘here. I was there and they 

^600.00. Said he did not care so much about the lease all he 
wante(^as the fixtures, he was well satisfied with the fixtures in the 
c e. Mr. W^ker told him he did not have any lease * he wanted to 

n''- f'® out of the c^ist th “n Mr 

and Mrs. Walker signed the paper, they read it before it was sicrned 
Mr. was with Mr. Keen. Mr. Walker told Mr Keen he ow^ 
a small bill and he would settle that himself; all the bills that come 
m to give them over to him. Mr. Keen told Mr Walker that he^?6 
t ® ‘if Brunswick Hotel, and go down there to ^ h a^d 

iid M do businesl t^re ’ M? 

and Mrs. Walker went down there. ‘ “ ' 

Objection on the ground of hearsay. 

‘here together after they got through tallrinc r about it 

Cross-examination. 

By Mr. Stewart: 

plieZl timf®®“^«”«*ion detailed here took 
place time. 1 heard them as I passed to and fro I caii«rht tba 

conversation as I passed between them. Mr. Walker said t^ thi 

S-*—3863a 
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follows: I am^MT'Walker”^wifT <i^endants, testified as 

® r““®- J- advertised two^a^s 

Iffispairas 

C Mr WaSer s^s j r the 

w» knday morning® hTtonSh^plSrover S^K^^ndV 

tork^rc1.ei??o®fheTaS ¥ 

Kwn said he wanted me for one week at $7 00 I ^ved^he^ 

Md four days. He paid me for one week a^’aaiHTfi. 
to pay me the $4.00 because I am dissatisfi^ whi, ti, i 
money from the place was turned over to Mr. Keen Wr 

place for you and Mr Walker to Ho 
at the Bronswick Hotel, then Mrj^Keen, Mr Walker and 

to look the place over, he came back and said if you do nL takllhlt 
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you will get nothing. Mr. Walker said no, he would not turn the 
checks over to him then Mr. Keen got very dissati^ed. 

Cross-examination. 

By Mr. Stewart: 

Mr. Keen signed the contract (Contract exhibited to witness). I 
do not see his name there. He sure signed his name. 

Mr. Collins inter-upting, asked about the rent. 

Witness said that she paid rent in August before Mr. Keen talked 
about the place. 

Cross-examination resumed: 

I have lost the receipt for the rent. I did not know that 
27 proceedings were started to dispossess us on the 13th iiy of 

September, a thirty day notice to vacate was given before 

that. 

Objection by Mr. Collins, overrule by the Court, exception noted. 

The things were set out on the street after he closed up the place 
and left it. 

By Mr. Collins: 

There was no understanding that any part of the $600 00 was to 
be paid upon a satisfactory settlement. 

Carl W.. Walker, a witness on behalf of defendants, testified 
as follows: I had a place of business at 605 D Street northwest 
Stewart Building. On the 27th of Au^t 1020 Mr. Keen came to 
my place of business. He said I read in the papers that this place 
is advertised. He said I came down here to night to try to transact 
a little business with you about this place, what do you hold your 
place at, Mr. Walker? I ^id I will take $600.00 and let you have 
the stuff I have put in this house together with all the fixtures, he 
said Mr. Walker I will make you a personal offer of $600.00 for 
the restaurant he said Mr. Walker how do you rent here. I said by 
the month. I said to Mrs. Walker, what do you say as to $600.00, she 
said if it suits you. it suits me. I said the piano belongs to the 
piano company. There is a coffee urn here that don’t belong to 
me. Although I have been using it for some time, I said if the 
young man calls for it, pay him five dollars or return it to him 
He said that would be all right. I said I owe the Hub Furniture 
Company $25.00, but if you buy the place, I will settle the bill and 
give you their receipt for it, he said all right. I mentioned about 
the gas and electric light bills, it is not time for them to come in, 
but I said any claim that comes up against this place, I will pay it* 
it won’t fall on you. He said where can I see Dr. I^tewart? I saici 
Dr. Stewart’s office is up there in the Stewart Building. I did not 
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say that I had a lease for an indefinite period. I told him I rented 
the plaee by the week. I told how much. I told him I pay my rent 
^ery fifteen days. I told him I did not have a definite time here 
Dr. Stewart told me when I came here I might stay here as long as 
I paid my rent and was a satisfactory tenant. No one can get a 
lease in the Stewart Building, there are two men renting here for 
twelve or fifteen years and no one has a lease. He said we will not 
(h^uss that any way. I said we have talked a long time on 
^8 this matter. It would not do any good for us to talk all night 
unless we made some disposition of buying. I said I could 
write some kind of a contract, he said yes, if we write a contract with 
three witnesses or more on it, it would be good. So I wrote what I 
thought was right on there and said nothing about the lease or 
nothing about selling the business with an indefinite period of time* 
nothing of that kind was mentioned. No landlord and tenant papers 
^er serv^ on me; only one time. That contract was read to Mr. 
Keen, and he read it and said it was perfectly satisfactory to him. 
1 paid the rent on the 29th of August. I asked my wife to pay the 
tent up there, and I said, Mrs. Walker you see if they will accept 
the rent. I said as long as they accept the rent we can stay in this 
house. I said Mr. Keen you can take charge on Monday morning 
Mr. K^n paid me $25.00 on Saturday night indicating that he 
would be b^k on Monday morning and I gave him a receipt for it. 
bo on Monday morning Mr. Keen came as he promised. He asked 
me to ta^e his checks. I said yes. He showed me thses four checks 

$120.00, one for $300.00 and one 
for $75.00. About eight days after the transaction he mentioned 
the Brunswick Hotel. He says Mr. Walker I have found something 
good here in the town for you and your wife and myself and before 
1 got through looking over the house I told my wife I did not be¬ 
lieve Twanted anything to do with it. 

Crort-examination. 


By Mr. Stewart: 


I had not hem served with a thirty day notice at the time I sold 
mis {uaoe to Mr. Keen; they wanted the possession; they did not 
stete how many days. Just left a note with my wife, ^hey said 
they wanted the place for their own use; afterwards they refused 
the rent again on the 29th; it was Monday morning. I did not 
appear in Court and put up any defense against this notice to dis¬ 
possess me, I had no cause; no papers served on me. 


Mr Clemens H. Keen a witness called to the stand on behalf of 
defend^ts, t^tified as follows: I attempted to pay the rent; I saw 
lA. I.ebat, did not see Dr. Stewart, the owner, I saw the woman in 
charge would not talk to me about the rent, they said this man had 
no right to sell me the place so I did not tender the rent. I was 

^ J not he rented. 

Mr. Walker had been notihed to move, and they would not rent the 
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place. I turnrf the place back. I left Mr. and Mre. Walker 
29 ahthe time'^®^ ^ 

a behalf of the plaintiff, testified as fol- 

w^t' H ; f not^ompany Mr. Walker down to the Bruns- 

^ forget the date, because I had made arrangements 
with the proprietor of the hotel. «irrangemenM 

Cross-examination. 

By Mr. Collins: 

Mr Walker did not go down to the Brunswick 
Hotel with Mr. Keen. I was there when they came. 

Papers Offered in Evidence, 

^ 10 w Wdk„ M„y wS,"C 

So}d To C H Keen 

With All Contenc q WALKER. 

Witness: MARY WALKER. 

DANIEL MOORE. 

A ®“1 Due $500 76 C w 

Walker pro and Mary Walker 

C. W. WALKER. 
MARY WALKER. 

Notice. 

' Office of 

Washington Gas Light Company, 

411 Tenth Street Northwest. 


Sept. 21, 1920. 

Mr. Walker, 

No. 605 D N. W., Store: 

The Washington Gas Light Company respectfully calls attention 
to over due account of $29.70. Th^e terms of supply require that 

be punctually paid, or the flow of gaJdiacontinu^ 
^as will be discontinued at once 9/22 “«ueu. 

Meter will be removed 9/23. 


^*^®*^* figures enclosed in brackets erased in copy.] 
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30 C. W. Walker. 

7-1 605 D St. 

8 . 

A 10 45/11. 

To Potomac Electric Power Co., Dr. 

Office: 14th and C Sts. N. W. Tel. Main 7260. 
Service Charge from July 20 to August 19, 1920. 


28.8 K. W. Hrs. @ 10 Cta. per K. W. Hr. $2.88 

49.2 K. W. Hrs. @ 5 Cts. per K. W. Hr. 2.46 I 

78.0 Total K. W. Hrs. 5.34 

5.24 

Amount . 10.58 

Bill Rendered Sep. 14, 1920. 

Ten Days. ^ 


31 Transcript of Record. 

In the Muncipal Court of the District of Columbia. 

United States op America, 

District of Columbia, ss: 

To all to whom these presents come. Greeting: 

Be it remembered, That in the Municipal Court of the District of ^ 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, among others, were the following proceed¬ 
ings, to wit: . 





r 








Ct^MliNd a. vS. Carl w. Walei^ et al. 
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32 Complaint and Summons. 

Landlord vs. Tenant. 

Filed September 13, 1920. Blanche Neff, Clerk. 

In the Municipal Court of the District of Columbia, 

No. 321 John Marshall Place. 

No. L. & T. 190,882. 

Wm. W. Stewart, Plaintiff, 
vs. 

Carl W. Walker, Defendant. 

District op Columbia, To wit: 

Your Complainant Wm. W. Stewart, being first duly sworn ac¬ 
cording to law, states that he is entitled to the possession of the 
premises store room. No. 605—D St. N. W., part of Stewart Build- 
ing, located in the District of Columbia, and that the same is un¬ 
lawfully detained from him and held without right by the defend¬ 
ant to whom the complainant had heretofore rented the said prem¬ 
ises as a monthly tenant and whose tenancy and estate has been 
determined by the service of a due notice to quit, as provided in the 
agreement under which said tenancy was established. Complainant 
therefore prays that a Summons be issued, commanding the de¬ 
fendant to appear and show cause why judgment should not be 
given against him for the restitution of the possession of said prem¬ 
ises store room. No. 605 D St. N. W., part of the Stewart Buifong, 
located in the District of Columbia, and costs of this suit. 

WM. W. STEWART. 

Subscribed and sworn before me this 13th day of September. 
A. D., 1920. ' 

H. M. HULL, [seal.] , 
Asst. Clerk.... 
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Summons. 

Issued September 13, 1920. 

In . the Municipal Court of the District of Columbia. 

No. L. <& T. 190,882. 

Wm. W. Stewart, Plaintiff, 
vs. 

Carl W. Walker, Defendemt. 

The President of the United States to the defendant, Carl W. 
Walker, Greeting: 

You we hereby summoned to appear in this Court on the 24th 

1 ^ A. M., to answer, the 

piaintiiT s complaint and show cause why judgment should not be 

mven against vou for the restitution of the possession of the premises 
d^nM in the complaint under oath filed herein by said plaintiff 
Wm. W. Stewart, and costs of this suit, and in case of your failure 

so to ap^r and answer, the suit will be proceeded with as in case 
of default: 

Witness the Honorable Judge of said Court this 13th day of 
September, 1930, A. D., 1920. 

BLANCHE NEFF, [seal.]. 

Clerk, 

By R. H* ROLLINS, 

Assistani’Clerk. 


Marshals Return. 


9/14, 1920. 

posting a copy hereof on the door of said'premises, 
the defendant not.to be found, and no person above the age of six¬ 
teen yeears^ta be foimd in possession of, or residing on, said premises. 

MAURICE SPLAIN, 

V. 8. Marshal, 
By CALLAHAN, ; 

Deputy Marshal. 
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34 Military Affidavit. 

In the Municipal Court of the District of Columbia^ 

321 John Marshall Place. 

No. L. & T. 190,882. 

Wm. W. Stewart, Complainant, 

vs. 

Carl W. Walker, Defendant. 

District of Columbia, ss: 

Wm. W. Stewart, being first duly sworn, deposes and says that 
he is the complainant in the above entitled cause, and makes this 
affidavit pursuant to the provisions of Sec. 300 of the Soldiers’ and 
Sailors’ Civil Relief Act; that he has caused a careful^ investigation 
U) be made to ascertain whether or not the above-named defendant 
is in the military service of the United States, and whether or not 
the premises described herein are occupied chiefly for dwelling pur- 
po^ by the wife, children or other dependents of a person in said 
military service; and that as a result of said investigation affiant does 
hereby state as follows: 

(1) That the defendant is not in the military service, and (2) 
that said premises are not occupied for dwelling purposes by the 
wife, children or other dependents of a person in the military service. 

WM. W. STEWART. 


Subscribed and sworn to before me this 14th day of October, 
1920. 


, BLANCHE NEFF, [seal.] 

^ Clerk, 

[seal.] By R. H. ROLLINS, 

Asst. Clerk. 
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Memorandum. 


Judgment. 


Judgment for plaintiff for possession 
premises, with costs. 


September 24, 1920. 
of the within described 

R. H. TERRELL, 

Judge. 
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Writ of Restitution. 


Issued October 14, 1920. 

In the Municipal Court of the District of Columbia. 

No. L. & T. 190,882. 


Wm. W. Stewart, Paintiff, 
vs. 

Carl W. Walker, Defendant. 

The President of the United States to the Marshal for said District 
of Columbia, Greeting: 

You are Hereby Commanded, without delay, to cause the plaintiff 
to have possession of premises. No. 605 D Street, Northwest, Store 
^m, (Part of Stewart Bldg.), according to his recovery thereof 
in this action. And do you return this writ into this Court imme¬ 
diately after you have executed it, and within ten days (exclusive of' 
Sundays and legal holidays) from the date hereof, so indorsed as 
to show when and how you have executed the same. 

Witness the Honorable Judges of said Court, this 14th dav of Oc¬ 
tober, A. D., 1920. ^ 

[seal.] blanche . NEFF, 

Clerk, 

By GEO. W. ROBERTS, 

Asst. Clerk. 

Marshal's Return. 


Executed. 


Receipt possession. 

W. W. STEWART. 
Sec. MARY ZOFFIN. 


Washington, D. C., 10/22, 1920. 

MAURICE SPLAIN, 

U. S. Marshal, 
By CALLAHAN, 

Deputy. 


October 22, 1920. 


Signed on back of Writ. 

37 Municipal Court of the District of Columbia. 

Blanche Neff, Clerk of the said Court, do hereby certify that 
the wntings annexed to this certificate are true copies of originals 
on file and of record in said Court in this cause. 


CLBM£N8 H. KEBN VS. CARL w. walkee et al. 

9th day of 

[Seal of Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

By_, 

Asst, Clerk, 

/» Presiding Justice of said Court do herebv 

Sf to be 3ue fo^****"” 

Witness my hand and seal this 9th day of March 1922 

GEORGE C. AUKAM, 

Presiding Justice, 

Clerk of said Court, hereby certify that the Hnn 
orab e George C. Aukam, whose genuW sigLturHs 
the foregoing certificate, was, at the time of signing and aSn» 

ZS’ dul/com*mTinranf 

9th day of 

[Seal of Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

_ Clerk, 

By--—, 

Asst, Clerk, 

99 JENNINGS BAILEY, 

Justice, 

39 38241. Clemens H. Keen, Plaintiff 

dence %/W/99' ^ t ®®(«“dants. Statement of Evi- 

ence. o/10/22. Submitted. Jennings Bailev. J Josenh TT 
Stewart, Attorney for Plaintiff. ^ 

Endo^ on wver: District of Columbia Supreme Court. No 
3853. Clemens H. Keen, appellant, vs. Carl W, Walker et al Pmirf 

Hod^^^'lerk’**”*’* Columbia. Filed Jul. 29, 1922. Henry ^ 
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CLEMENS H. KEEN. APPELLANT 


CARL W. WALKER 


APPELLEES 


brief on behalf of appi 

CLEMENS H. KEEN 


Joseph H. Stewart, 
Attorney for Appellant. 
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Washington, d! 






IN THE 

Coort of Appeals of tbe Ois Wet of Colomliia 

October Term, 1922. 


No. 3853. 


CLEMENS H. KEEN, APPELLANT, 

vs. 

CARL VV. WALKER ET AL., APPELLEES. 


BRIEF ON BEHALF OF APPELLANT 
CLEMENS H. KEEN. ’ 

Statement of Facts. 

On August 28, 1920, the appellees, Carl W. Walker 
and Mary Walker, his wife, were in possession of a 
cafe business at 605 D Street, N. W. They advertised 
the business for sale. Keen, the appellant, responded 
to the advertisement. The Walkers demanded the sum 
of $600 cash for the business, the fixtures and their rights 
to the lease of the premises, the said lease, according to 
their representations, was to run as long as the rent of 
$a5 per month was paid or. as stated in the bill, for an 
indefinite period. Keen agreed to purchase said business 
and fixtures under the condition that his right to the lease 
would run for an indefinite period, or as long as the rent 
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was paid. Keen paid $25 to bind the bargain (see 
receipt, R., p. 21). Keen also advanced $16.75 to Walker 
to pay a bill. Later, on August 28, 1920, Keen delivered 
his checks, aggregating $498.25, to Walker. Two or 
three days after the checks were delivered (R., p. 16) 
Keen made an investigation and found out that the rent 
could not be paid, for the reason that the Walkers had 
already been notified to move from the premises (R., 
p. 15; Labat, 16; cross-examination, p. 17 and p. 20). 
Keen demanded the return of his checks. Walker prom¬ 
ised to return them (R., p. 15), but later (R., p. 19) 
he refused to return the checks. Walkers had no lease 
as represented to Keen when they received his money. 
They were monthly tenants and their tenancy had ex¬ 
pired by the service of a prior 30 days^ notice. They 
claimed the place was clear of debt, but Keen found out 
that they owed a number of bills (R., p. 15) and the 
business was not clear of debt, as represented to Keen 
(R., p. 14). The 30 days’ notice to quit said premises 
had been served upon the Walkers before Keen met 
them, and the time expired on September 10, 1920, about 
12 days after the Walkers received Keen’s money on the 
representation of the Walkers that the business could be 
conducted at 605 D Street, N. W., as long as the rent 
of $25 per month was paid. The Walkers knew that 
they uttered a falsehood when they made that statement. 
The landlord, Wm. W. Stewart, subsequently filed pro¬ 
ceedings in the Municipal Court (R., p. 23) and ob¬ 
tained judgment for possession of said premises (R., 
p. 25) against the Walkers on September 24, 1920. A 
writ of restitution (R., p. 26) was subsequently issued 
and executed (R., p. 26). Keen found that $32 was 
due the Hub Furniture Co., that $27.50 was due the 
Washington Gas Light Co., that $5.34 was due the Po- 
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tomac Electric Power C*n unA ^ i 

After Keen T /’ ^ u™- 

debts ann^ 'f Walker admitted the 
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That subsequently at the final hearing on the 19th 
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noted in open Court from the decree dismissing the biU 
and dissolving the temporary restraining order. 

The case presents the following questions for con¬ 
sideration : 

1. Do the facts brought out in the evidence prove fraud 
on the part of the defendants, Walkers? 

2. Did the Court err in dismissing the bill and dissolv¬ 
ing the temporary restraining order ? 

Argument. 

The plan of the Walkers was to get hold of Keen’s 
money. To accomplish this they employed falsehood for 
the purpose of having Keen to rely upon their false 
representations and thereby induce Keen to part with his 
money and turn it over to the Walkers upon their repre¬ 
sentations, which they both knew to be false and untrue. 
Mrs. Walker told Keen that Dr. Stewart, the owner of 
the premises, had given her the right to run the place 
as long as she wanted and paid the rent of $25 per month 
(R., p. 14). She does not deny this, but in her testi¬ 
mony (R., p. 18) says that Mr. Walker said he rented 
by ,the month and paid $25 per month. ‘‘I have not a 
lease. Mr. Walker said the fellow next door has been 
here 15 or 20 years.” Mr. Walker in his testimony 
said: I did not say that I had a lease for an indefinite 
period. I told him I rented the place by the week. I 
told him I pay my rent every 15 days. Dr. Stewart told 
me when I came here I might stay here as long as I 
paid my rent and was a satisfactory tenant.” The Walk¬ 
ers both knew when they made this representation that 
their cafe business could not be carried on at that place. 
They had received a 30 days’ notice which expired 12 
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days from the time they represented to Keen that the 
business could at 605 D Street, N. W., as long as 
the rent was paid. They both knew that the cafe busi¬ 
ness could not continue at that number and that the 
owner of the premises had taken steps to dispossess them 
as quickly as possible. Lieut. J.J. Labat (R., p. 16) 
told Mr. Walker she could not sdl the place. She had 
received a 30 days’notice. She admitted it. Mr. Walker 
(R.,. p. 20) says they wanted possession. “Just left a 
note with my wife. I did not appear in Court and put 
up any defense against this notice to dispossess me; I 
had no cause.” Daniel Moore (R., p. 17), who %vas 
prwent and witnessed the contract, says that Walker 
said that he would have no bother as long as he paid his 
rent. Keen told the Walkers that he did not want the 
place unless he could get a lease to run it for at least a 
year. His people were here and he wanted to Kelp them 
(R., p. 14) ; and knowing what Keen desired, the Walk¬ 
ers used falsehood respecting the rental of 605 D Street, 
N. W., whenever it was necessary to turn any sharp 
comer that would bring them in sight of Keen’s money. 
Mr. Walker says he rents by the week, then he pays 
every 15 days. Mrs. Walker says he told Keen that he 
rented by the month. They had been there 18 months 
and yet all this uncertainty and indefiniteness about how 
they paid rent! The Walkers represented that there were 
no debts against the place, but after Keen had found their 
creditors, they admitted the. debts. They told Keen that 
there were no debts against the business, and the contract 
that Walker drew (R., p. 81)' does not mention any 
debts, but evidences a great hurry on the part of the 
Walkers to be gone from the place, they add, to take 
charge at once. The evidence clearly- establishes false- 
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hood on the part of the Walkers, used for the purpose 
of having Keen to act thereon to his injury. 

Mary Walker (R., p. 18) says that Mr. Keen, Mr. 
Walker and myself were present, just us four; the one 
not named was Daniel Moore, who was present and wit¬ 
nessed the contract (R., pp. 15, 17, and 21); and yet 
Madge Harris, the waitress, testifies to details to which 
objection was made on the ground of hearsay. Her posi¬ 
tion as waitress precluded her from knowing the matters 
of which she testifies. She says on cross-examination 
(R., p. 17) : “I heard them as I passed to and fro. I 
caught the conversation as I passed between them.'’ 
Neither Mrs. Walker nor anyone else mentions her as 
being present. Evidently her testimony is what she heard 
Mr. and Mrs. Walker say after Keen and Moore had 
left. Her testimony is not to be depended upon for 
accuracy of the facts. 

This Court has in the case of Browning vs. Bank, re¬ 
ported in 13 App. D. C., 17, laid down the rule for 
cases like the one now before the Court. In that case 
the Court says: « ^ 

‘Tt is enough if the representation that is made 
was known to the person making it to be untrue, 
or that he did not know it to be true, and had no 
sufficient reason to believe it to be true, and which 
was intended or calculated to induce another to 
act on the faith of such representation, in a way 
to produce injury and damage actually results. 
Such a wilful, false representation is, in a legal 
sense, a fraud. For whatever may be the motive, 
if a man states what is false within his knowledge, 
or what he has no reasonable ground for believ¬ 
ing to be true, and makes the representation with 
a view to induce another to act upon it, wTio does 
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ntenT iJtr TV’" representation a fraudulent 
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h ^t ShffJr ^ representation kn^w- 

o 1 V -^1 / ■ '^"d. therefore, if a party states 

atenal fact as true to his own personal knowl¬ 
edge to induce another to act upon such rTpre- 
sentation, and that fact is susceptible of knowl- 
edge, but proves to be false, he is guilty of a fraud 
which renders him liable to the pf rson who r£ 
pon and acts upon the representation as true to 

ttt'ra-"""JV" "" forthe deSam 
th^ he believed the representation to be true ” 

Browning vs. Bank, 13 App. D. C, 17. 

supporting this doctrine are cited in 

t ^TLTou,^ ■■ ■“ »» “ 


The action as indicated was to recover for 
fraud and deceit and to maintain it the plaintiff 
had to prove that the defendants, as direclors bv 
adopting and authonzing Barney & Company to 

thaT c‘’’C“l®r, made the representations alleged • 
that such representations were false- that thev 
knew they were false; that they were made for 

b^lievW°the°sa'*“f''‘j5 “"d that he. 

g the same to be true, made the ourclnse 

SntTff haH^?'’^ damaged; in other words, The 

p amtift had to prove, as this Court has recentlv 
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Reno vs. Bull, 226 N. Y., 546, 550, citing nu¬ 
merous cases. 

The Supreme Court of the United States, in the case 
of Southern Development Co. vs. Silva, lays down the 
following rules for the detection of fraud: 

1st, That the defendant has made a representa¬ 
tion in regard to a material fact; 

2nd, That such representation is false; 

3rd, That such representation was not actually 
believed by the defendant, on reasonable grounds, 
to be true; 

4th, That it was made with intent that it should 
be acted on; 

5th, That it was acted on by complainant to his 
damage; and, 

6th, That in so acting on it the complainant 
was ignorant of its falsity and reasonably belfeved 
it to be true. 

Southern Development Co. vs. Silva, 125 U. S., 
250. 

Numerous cases uphold the doctrine herein advanced. 
It is so well established that it is regarded as funda¬ 
mental law. The cases cited contain a number of other 
cases that uphold the doctrine. 

The testimony shows that the Walkers falsified when 
they represented to Keen that the business could be car¬ 
ried on at 605 D Street, N. W., as long as the rent of 
$25 per month was paid. This representation was a 
material fact in the transaction. Keen believed that they 
spoke the truth, and acted upon it, and paid his money 
to the Walkers on their representation. Keen knew no 
different until he went to pay the rent to the collector 
(R., pp. 15, 16 and 20). The rent was refused and 
Keen thereby found that he could not run the business 


at 605 D Street, N. W.; and thereupon Keen demanded 
the return of his money (R., p. 15 ) from Walker, who 
at first promised to return it, but afterwards refused to 
reti^ it (R., pp. 15 , jg) The business was of no value 
to Keen if he could not have the premises in which to 
ran it. The representation of the Walkers to Keen brings 

their conduct within the rales establishing fraud in law 
and morals. 

2 _ Fraud having been established by the evidence under 
the first point herein presented, the Court should not have 
dismissed the bill and dissolved the temporary restrain¬ 
ing order. The questions involved should be resolved 
m favor of the appellant. 

Respectfully submitted, 

Joseph H. Stewart, 
Attorney for AppeUant 


1012 R Street, N. W. 
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